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Student’s Answer Sheet 


Name: ____________________________________________________________________


Part A – Factual Check  (20% of the test; 2 points each)

	1. True
	6. True

	2. True
	7. True

	3. True
	8. True

	4. True
	9. True

	5. True
	10. true



 
Part B – Case Analysis (18% of the test; 3 points each)

	1. True
	4. True 

	2. False
	5. True 

	3. False 
	6. False 




Part C  - Case Analysis – Real Estate (62% of the test)  

See the exam for the complete information.
In preparation for the meeting, the CEO asks the HR Director for a briefing on each case.  She wants to know:
1)  We don’t have a union.  Why is the attorney talking about the NLRA?
2)  The two workers bad-mouthed the company on Facebook, right?  How does that relate to the NLRA?  What are the legal criteria in the NLRA?  
3) If the NLRB pursues this, what will be the company’s legal argument(s) to justify each termination?
4) What will each employee argue?
5) Are we likely to win?  What should I tell the attorney when I meet with him?  

After reviewing the facts, explain what the company’s decision should be for each case.  Also explain any remedies that are needed.  Be sure to identify the legal concepts involved and use details from the case to show evidence in support of your position.  Please limit your analysis to 2-3 double-spaced pages, total for both cases.  Use APA for in-text citations and end references. 
Analysis of the Two Cases
The National Labor Relation Act (NLRA) was established in order to protect the rights of employees to act together to address some of the conditions at work with or without a union (Gould, 2019). The Act seeks to protect those employees that may be under a union and also those that are not. This Act protects certain work-related conversations on social media such as Facebook and Twitter. Therefore, the fact that the company does not have a union for its employees does not mean that they cannot be sued for disciplinary actions that they may take on their employees. Despite the absence of a union, the employees are protected by the Act and thus have a moral duty and right to institute legal proceedings against the company for what they feel is unlawful termination. Thus, the attorney is right in talking about filing of charges to the NLRA in regards to the two terminated employees.
The postings made on Facebook by the two employees were disparaging to the company and this is something that even the employees acknowledged. One employee was not sorry in any way for the comments made while the other employee duly apologized after being informed that the comments went against the company policies. The two postings relate to NLRA in that they fall squarely under the jurisdiction for which the Act was established. The Act is intended to protect employees’ comments in regard to their working situations and their efforts to see changes. The fact that both postings touched on the company’s working conditions and accident means that it is fully related to the NLRA and thus, they are justified in pursuing justice through the Act. Although the NLRA seeks to protect the employees, there are certain legal criteria that must be adhered to in order for them to pursue the matter. One criterion is that the postings made must be concerning the company. The Act does not protect postings made outside the jurisdiction of the company. Another criterion is that there must be concerted efforts among the employees in discussing the issue on social media (Doherty, 2018). The conversation must involve other employees to show the worse conditions that they may be going through. It should be in relation to a group activity that involves more than one employee. The NLRA also reviews the social media policy of the companies in order to ascertain if they are lawful. These criteria are checked before the board can proceed with any of the cases.
The company may rely on the provisions of the employee handbook which clearly states that the company can terminate the employee without any reason at any one time. This is something that the employees are fully aware of and agreed to at the start of employment. In relation to the disparaging comments made, the company may argue that although the comments were made based on the company activities, there was no concerted effort from other employees to support the bad comments of these two employees. In fact, majority of the comments that were made were from family and friends which goes to explain the prejudice that the company faced over the matter. There was only one reply from a colleague and thus it would be difficult to categorize it as a concerted group activity. The company could also try to rely on the social media policy that they have. They can forward this to the NLRA upon which it will be reviewed and confirmed if it is legal. Through this, they can argue for the termination of the two employees.
The first employee will argue that the posting made was in regards to the business in which he is in. He only commented on the promotion that was going on and the fact that his promotion was so low. This is an effort on his side to try and generate conversation regarding the fact that he was getting poor commission and this is something that falls squarely in the protection issues advanced by the national labor relations act. He can argue that he was only seeking to improve the working conditions that he has been in which is something that he had also attempted to do in the staff meeting. The company is only angry that the information is now known to the public and the disciplinary action is meant to punish him rather than address the issues raised. On the other hand, the second employee can argue that she was justified in talking about an accident that had occurred and which involved the company. The fact that it was another division does not exempt it from the provisions of the national labor relations act that allows employees to make comments regarding the company. Therefore, she was justified in expressing her view in regard to the accident and the company should not have in any proceeded to terminate her employment.
The company is likely to lose due to the fact that both of the cases involved activities that were related to the company. The fact that one sought to improve the working conditions of the company which is protected in the Act makes it difficult for the company to prove their case. This is also the same in the second case as the discussion only centered on work-related issues as opposed to having bad comments regarding another institution. Most of the employees suffer and thus the Act allows them to air their grievances with the aim of improving the bad conditions that they may be in. The company may try to justify that they are at liberty to fire due to the provisions contained in the employee handbook but this is unlikely to work as the reason for termination may be purely related to the postings made. Therefore, he should tell the attorney that he would be willing to meet him to make satisfactory arrangements that will lead to the conclusion of the matter as opposed to filing charges with the board.
Therefore, in dealing with the first case that involves Mr. Evans, the company should ensure that they agree to a meeting with the attorney to seek satisfactory arrangements that will in the end result in no charges being filed in the national labor relations board. The facts presented in the case indicate a situation where the company may likely lose if the matter is to come up for hearing. This is due to the fact that the posting made by the employee were in relation to the improvement of the working condition through his commission. The fact that he felt that his commission was rather poor forced him to post on the promotion sale that was being done by the company and how he wished he could get one of the units. The fact that other employees commented on the same means that it was a general feeling amongst them and this meets the criteria of the National Labour Relations Act. The Act recognizes concerted efforts amongst employees that are geared towards improving their working conditions (Gould, 2019) The Company would thus be better off negotiating for an amicable solution as opposed to having hearings at the board which is set to go against them. The company will then agree on modalities of compensation to the employee who will, in turn, refrain from filing charges.
The company should ensure that they consult the provisions of the National Labour Relations Act well before they carry out any action. This is important in ensuring that they understand the provisions stated and that they are able to carry out disciplinary actions based on them. This will prevent any legal suits that may come their way as a result of not adhering to the provisions of the Act. The HR department should guide the management whenever it comes to decision making so as to prevent the company from suffering huge losses in future. All of the decisions taken should be based on the labor laws and this will prevent the situation in which the company may find itself liable through legal suits.
In the second case, the company should let the attorney for the employee file charges as there are possibilities that the decision to terminate the employee will be upheld. This is based on the fact that the employee made fun of an accident that took place in one of the divisions of the company. The National Labour Relations Act does not protect comments made outside the company that the employee is currently in (Doherty, 2018). The comments made by her were in no way meant to protect her and the other employees but were just an instance of mockery. Therefore, the company should let the attorney pursue the matter as the evidence and facts are on their side. They will prove indeed that there was no concerted effort on the part of the employee or others to protect themselves from such happenings. The comments attributed to the post only reflect those of friends and family and previous colleagues. There is no group effort with the current employees and thus does not meet the threshold for the national labor relations board.
The company acted within the provisions of the National Labour Relations Act and the social media laws that they have and thus were justified. They will advise the attorney of the material facts that led to the termination and the fact that the employee will incur suffer costs based on the case filed at the board.
An important remedy would be that Jennifer should ensure that she understands the laws and policies that guide social media posts so as not to find herself in such a situation. She needs to understand the provisions that would make her post protected and thus prevent her from suffering disciplinary actions. This will ensure that she is careful with future posts that she makes on social media and thus enable her to keep her job. The company also needs to adequately inform its employees about the laws that govern the posting of content on social media. This will make them be thoroughly informed about the content that they should or should not post. This will prevent such scenarios in future and thus enhance the relationship between the employees and the employer. A necessary remedy is to ensure that the company’s rules and policies are revised to ensure that they align with the various laws such as the NLRA so as to avoid legal lawsuits with employees.
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